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SUBORDINATE LEGISLATION: 

• The Food and Feed (EU Exit) (Scotland) (Amendment) Regulations 2020

Thank you for your letter of 01 December 2020 referring to the above Scottish 
Statutory Instrument (SSI) which was laid on 13 November 2020. 

The Health and Sport Committee considered the SSI at its meeting on Tuesday 24 
November and are seeking clarification on the following points before reporting. 

The Committee refer to the revocation of regulation 35 of the Official Feed and 
Food Controls (Scotland) Regulations 2009.  Regulation 35 allows Scottish 
Ministers or Food Standards Scotland (FSS) to issue a written declaration suspending 
or imposing conditions on the introduction into Scotland of any product from the whole 
or any part of a third country where there is a concern that any food or feed that has 
been, or may be, introduced into Scotland from a third country is likely to constitute a 
serious risk to animal or public health.   

1. The Committee ask: Why is this regulation being revoked, and whether there
is, or will be, an alternative means of achieving the same protection?

FSS responds as follows: Regulation 35 is being revoked because it will become a 
redundant function that will no longer be used after IP completion day.  The alternative 
way of achieving the same protection will be through a deficiency fixed Article 53 of 
Regulation (EC) No 178/2002 which makes provision for emergency measures for 
food and feed of Community origin or imported from a third country. 

After much consideration by FSS and the Food Standards Agency (FSA) a decision 
was taken to use regulations for introducing emergency type controls rather than the 
existing declaration under regulation 35.  Therefore a UK deficiency fixing SI: The 
Food and Feed Hygiene and Safety (Miscellaneous Amendments etc.) (EU Exit) 
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Regulations 2020, at regulation 10(12), amends regulation 20(c) of a previous 
deficiency fixing SI The General Food Law (Amendment etc.) (EU Exit) Regulations 
2019 (2019/641) to reinstate Article 53 of Regulation 178/2002 and fix it so that it 
reads: “Where it is evident that food or feed originating in the United Kingdom, or 
imported into Great Britain from outside the United Kingdom, is likely to constitute a 
serious risk to human health, animal health or the environment, the appropriate 
authority may make regulations, containing one or more the following measures, 
depending on the gravity of the situation.”  In Scotland that power will be exercised by 
Scottish Ministers and measures adopted in regulations will be subject to scrutiny by 
Parliament in the normal way.  In circumstances where urgency necessitates, there 
may be a need to breach the usual laying conventions which would also be dealt with 
in the usual way. 

By way of background SI 2019/641 revoked Article 53 of Regulation (EC) 178/2002 
and the chapter in which it sits in its entirety as it concerns functions/powers bestowed 
on the Commission which will no longer apply after IP completion day. 

However, Regulation (EU) 2017/625 of the European Parliament and of the Council 
on official controls and other official activities performed to ensure the application of 
food and feed law, rules on animal health and welfare, plant health and plant protection 
products (“Official Controls Regulation”) references Article 53 of Regulation 178/2002.  
Therefore, to ensure the references in Regulation 2017/625 will work as intended, 
Article 53 was reinstated.   

The Committee also refer to the new functions conferred on FSS and local 
authorities, which include:  

o Designation of border control posts
o Listing of border control posts
o Withdrawal of the designation of border control posts
o Designation of national reference laboratories
o Commission controls in third countries
o Reports by the Commission on controls in third countries
o Programme of the Commission controls in third countries

2. The Committee ask: How, in practice would FSS undertake the actions
outlined in the last three  bullet points?

FSS responds as follows: Title VI of Regulation 2017/625 has been amended, by 
The Official Controls (Animals, Feed and Food, Plant Health, etc.) (Amendment) (EU 
Exit) Regulations 2020, to ensure it is operable in the UK after IP completion day.  FSS 
has been designated as a competent authority for the purpose of Articles 120, 122 
and 123 of the retained Regulation 2017/625 related to UK Sanitary and Phytosanitary 
(SPS) controls in third countries, as FSS has responsibility for providing public health 
assurance in relation to food imports in Scotland.  Other UK competent authorities with 
a remit in this area will have been similarly designated.  Given that liaison with third 
countries on behalf of the UK intersects with reserved matters, FSS and the Scottish 
Government (SG) are liaising with Defra and other devolved administrations to ensure 
a co-ordinated UK approach to dealing with third countries who may wish to import 
into the UK takes place.  This matter is being led by SG colleagues for our interest and 
the practical undertaking of these actions is subject to ongoing discussions currently 
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at a Ministerial level.  Food safety risk assessments and recommended actions in 
relation to food import controls would be processed through the Common Framework 
for Food and Feed Safety and Hygiene. 

3. The Committee ask: What assurances can be provided that FSS and local 
authorities will be appropriately resourced to be able to deal with the new 
powers conferred on them by these regulations?

FSS responds as follows: In terms of the third country trade assurance, the resource 
requirement is not as yet known and is a concern across all functions but we will 
continue to work together, including through Frameworks, to make the most efficient 
use of resource and share expertise. In preparation, however, FSS has restructured 
and increased its capacity to deal with risk assessment and risk management 
decisions arising in relation to import/export demands, including handling border 
control post (BCP) designations, and has committed to a UK approach to considering 
possible changes to import controls for matters directly within our remit.  An MoU has 
been put in place with the FSA for handling food and feed national reference laboratory 
designation and accreditation arrangements on a UK basis.  Local Authority (LA) 
Environmental Health Service resource is stretched and FSS continues to work with 
SG and other relevant partners to support building capacity across these services.  
LAs have always had responsibilities within BCPs for non EU Imports. This area of 
responsibility is not therefore unfamiliar to LAs however the volume may increase. 
FSS will continue to monitor LA capacity.  

Yours sincerely 

Karen Robertson 
Senior Policy Advisor (Food and Feed Safety Policy) 
Food Standards Scotland 


